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 1.  TIME:  9:00   CASE#: MSC15-01103 
CASE NAME: US BANK VS. ROCCONI 
HEARING ON MOTION FOR RELIEF FROM DEFAULT 
FILED BY WHITETAIL CROSSINGS SERIES 1, LLC 
* TENTATIVE RULING: * 
 
 
 The motion for relief from default, brought by defendant and cross-defendant White Tail 
Crossings Series 1, LLC, is denied.  (But see, Harbour Vista, LLC v. HSBC Mortgage Services 
Inc. (2011) 201 Cal.App.4th 1496, 1501-09 [even a party in default has the right to present 
evidence re quiet title at an open-court hearing].)  The Court has not considered defendant’s 
late-filed reply to the opposing parties’ timely-filed opposition papers; the reply did not reach the 
Court until the day before the hearing.   
 
 The Court finds that the declaration of Robert P. Biegler does not support granting 
relief from default under either an excusable neglect or an attorney fault theory.  (Code Civ. 
Proc., § 473, subd. (b).)  Further, defendant has not explained the three-and-a-half month delay 
in bringing a motion for relief from default, and the Court finds this delay to be unreasonable.  
Defendant’s motion for relief from default is denied on both of these two, fully independent 
grounds.  The pertinent procedural history is set forth below. 
 
 Defendant filed a substitution of attorneys on May 17, 2016, placing itself in pro per.  
Defendant does not dispute that this was impermissible under established California law. 
 
 On July 14, 2016, Judge Fannin admonished defendant’s principal, Charles Pringle, that 
he “must have counsel for Whitetail Crossings in order to proceed.”  Mr. Pringle was “referred to 
the local bar association for limited means counsel.”  (Minute Order, dated 7-14-16.)  On 
August 19, 2016, the Court again admonished Mr. Pringle “that he is not a party to the case,” 
and that he could not make appearances on defendant’s behalf.  (Minute Order, dated 8-19-16.) 
 
 Defendant’s defaults were not entered until December 15 and 16, 2016, approximately 
four months after the second admonition, five months after the first admonition, and seven 
months after the impermissible substitution of attorneys.  Defendant does not dispute that the 
defaults were properly entered. 
 
 Plaintiff and the Rocconi cross-complainants immediately served notices of entry of 
default.  Yet defendant did not retain counsel until mid-March, 2017, and did not file a motion for 
relief until April 3, 2017.  (Biegler Dec., ¶ 4.)  Mr. Biegler acted promptly after being retained, but 
this does not excuse defendant’s earlier unexplained delay. 
 
 The defaults were not the product of excusable neglect.  And Mr. Biegler’s declaration 
confirms that they also were not the product of attorney fault; as was just noted, defendant did 
not retain Mr. Biegler until mid-March, 2017.  (Biegler Dec., ¶ 4.) 
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2.  TIME:  9:00   CASE#: MSC15-01493 
CASE NAME: BARRA VS. ENGEO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ENGEO, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Summary Judgment (“MSJ”) filed by Defendant Engeo, Inc. 
(“Defendant” or “Engeo”). The MSJ relates to the First Amended Complaint filed by Plaintiff 
Barra, L.P. (“Plaintiff” or “Barra”). The Complaint pleads causes of action for (1) quiet title; (2) 
equitable right of redemption; (3) cancellation of instrument; (4) damages for breach of levy 
statute; (5) injunctive relief; and (6) declaratory relief. Engeo moves for summary judgment or in 
the alternative summary adjudication pursuant to Code of Civil Procedure § 437c on the 
grounds that it met its statutory obligations to provide the correct address.  

As a threshold matter, Plaintiff does not dispute that because the Court entered judgment in 
favor of Mr. Addiego in a previous proceeding, its causes of action for quiet title, equitable right 
of redemption, cancellation of instrument, and injunctive relief are resolved and rendered moot 
as to Engeo. UMF 18. As a consequence, the only remaining causes of action at issue are for 
damages for breach of levy statute and declaratory relief.  

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of action 
cannot be separately established, even if that element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a cause of 
action has no merit if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete 
defense to that cause of action. Once the defendant or cross-defendant has met that 
burden, the burden shifts to the plaintiff or cross-complainant to show that a triable issue 
of one or more material facts exists as to the cause of action or a defense thereto. The 
plaintiff or cross-complainant shall not rely upon the mere allegations or denials of its 
pleadings to show that a triable issue of material fact exists but, instead, shall set forth 
the specific facts showing that a triable issue of material fact exists as to that cause of 
action or a defense thereto.  

Evidentiary Objections 

Plaintiff disputes UMFs six through ten, thirteen, and nineteen. Its sole evidence in support of 
these objections is the Court’s tentative ruling on April 12, 2017 regarding the motion for 
summary judgment by Defendant Contra Costa County. Declaration of Kenneth R. Styles in 
Opposition to Engeo, Inc’s Motion for Summary Judgment or, in the Alternative, Summary 
Adjudication (“Styles Decl.”) at ¶ 10, Ex. 5. Engeo objects to this evidence on the grounds that it 
is impermissible hearsay (Evid. Code § 1200(a) and (b)) and not binding upon the Court. 
Jespersen v. Zubiate-Beauchamp (2003) 114 Cal.App.4th 624, 633. This objection is sustained. 
Plaintiff offers no other evidence in dispute of Engeo’s material facts six through ten, thirteen, 
and nineteen. 
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Facts and Procedural History 

On September 29, 2014, the Clerk of the Contra Costa County Superior Court in Case No. C10-
00906 issued a Writ of Execution in favor of judgment creditor Engeo Incorporated, in the 
amount of $377,916.78, based upon an Amended Judgment entered on May 30, 2014 against 
judgment debtor Barra LP. UMF 1. On September 29, 2014, judgment creditor Engeo, through 
its counsel, Robert J. Kahn, prepared and submitted to the Contra Costa County Sherriff’s Office 
a set of “Instructions for Real Property Levy” pursuant to which ENGEO sought to have the 
Sheriff’s Office levy on three parcels of real property (the “Property”) owned in fee title by 
judgment debtor Barra LP located in Contra Costa County on Castro Ranch Road. UMF 2. On 
November 7, 2014, in response to a request for a complete legal description of the Property for 
purposes of the instructions for real property levy, judgment creditor Engeo, through its counsel, 
Robert J. Kahn, prepared, signed and delivered to the Contra Costa County Sheriff’s Office a 
supplemental set of instructions, entitled “Supplement[al] Instructions For Real Property Levy.” 
UMF 3.  

In providing the mailing address instructions to the Sheriff’s Office for purposes of the real 
property levy, Engeo through its counsel instructed the Sheriff that the mailing addresses for 
Barra were: “2070 San Ramon Valley Blvd., San Ramon, CA 94583 and c/o Michael Rupprecht, 
Esq., 1 Annabel Lane, Suite 217, San Ramon, Ca 94583.” DMF 7. In providing the mailing 
address instructions to the Sheriff’s Office, Engeo through its counsel did not instruct the Sheriff 
that the two addresses could be used in the alternative, nor did Engeo instruct that the Sheriff 
could choose between the two addresses provided. DMF 8.  

On May 198, 2015, pursuant to the Writ of Execution issued by the Clerk of the Contra Costa 
County Superior Court, a Sheriff’s Sale was conducted by the Contra Costa County Sheriff’s 
Office as to the Property and defendant Gino Addiego purchased the Property and was issued a 
Sheriff’s Deed. UMF 14. 

On December 15, 2016 the Court granted the summary motion of Defendant Gino Addiego, a 
third party purchaser of the property at the sheriff’s sale. On April 13, 2017 the court heard 
argument on the summary judgment motion of Contra Costa County and took the matter under 
submission. 

Analysis 

Enforcement of Judgments Law 

The Enforcement of Judgments Law (EJL) addresses, among other things, the procedure for 
enforcing judgments by writ of execution. Code Civ. Proc. § 680.010 et seq. The procedure for 
obtaining a writ of execution is addressed by Code of Civil Procedure § 699.510. Once a 
judgment creditor obtains a writ under § 699.510 and delivers it to the levying officer, the levying 
officer is required under § 699.530 to execute the writ. When real property is sold to satisfy a 
judgment pursuant to a writ of execution, § 701.540 requires that the levying officer serve notice 
on the judgment debtor “personally or by mail.” Code Civ. Proc. § 701.540(c). Furnishing the 
correct name and address of the judgment debtor is the responsibility of the judgment creditor. 
Code Civ. Proc. § 684.130(a). The judgment creditor “shall use reasonable diligence to 
ascertain the correct name and address of the person.” Id.  
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Under Code Civ. Proc. § 416.40(a) proper service on a limited partnership must be made upon 
either “the person designated as agent for service of process in a statement filed with the 
Secretary of State or to a general partner or the general manager of the partnership.”  

Plaintiff contends that Engeo breached the levy statutes because it was never served with 
notice of the levy sale. Here, the written instructions for the levy identify “BARRA, LP, a 
California limited partnership” as the judgment debtor and the mailing address as “2070 Can 
Ramon Valley Blvd., San Ramon, CA 94583 and c/o Michael Rupprecht, Esq., 1 Annabel Lane, 
Suite 217 San Ramon, CA 94583.” Kahn Decl. at Ex. C. Defendant Engeo contends in its 
Motion that the address is correct, because the portion of the address subsequent to “and c/o” 
was the correct name and address for Barra, LP’s agent for service of process. MSJ at 9. 
However, it is not clear from the Instructions for Real Property Levy that Defendant Engeo 
meant for the County to serve both addresses, notwithstanding the use of the conjunctive “and.” 
It is even less clear when viewed in light of the blank space for a second mailing address below 
the entry that Defendant Engeo provided. Kahn Decl. at Ex. C. There is a genuine dispute of 
material fact as to whether these instructions were sufficient, particularly where Plaintiff’s agent 
for service of process contends that he learned of the levy sale after the Sheriff’s Deed was 
recorded on June 1, 2015. Declaration of Michael Rupprecht in Opposition to MSJ at ¶ 15. 

Defendant’s motion for summary judgment pursuant to Code of Civil Procedure § 437c is 
denied. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-00404 
CASE NAME: DAMIEN ANDERSON VS. HOUSING AUTHORITY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY HOUSING AUTHORITY OF THE COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 

Defendant Housing Authority of Contra Costa County’s demurrer to the First Amended 

Complaint is overruled. Defendant demurs to the “retaliation” cause of action under Code of Civil 

Procedure §430.10(e) and (f).  

The demurrer under subsection (e) is based on the failure to state a claim fails. There is 

no “retaliation” cause of action. Instead, Plaintiff has brought a claim for retaliation and 

discrimination in the same cause of action. Thus, Defendant has not demurred to an entire 

cause of action, but has demurred to part of a cause of action for the failure to state a claim. 

Defendant has not presented arguments about the entire cause of action and therefore the 

demurrer is overruled.  

Defendant’s demurrer for uncertainty under subsection (f) is also overruled. The 

complaint is not uncertain. 
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 4.  TIME:  9:00   CASE#: MSC16-00404 
CASE NAME: DAMIEN ANDERSON VS. HOUSING AUTHORITY 
HEARING ON MOTION TO STRIKE 
FILED BY HOUSING AUTHORITY OF THE COUNTY OF CONTRA COSTA 
* TENTATIVE RULING: * 
 

Defendant Housing Authority of Contra Costa County’s motion to strike portions of the 

First Amended Complaint is granted with leave to amend. Plaintiff shall file and serve a Second 

Amended Complaint by May 25, 2017.  

Defendant’s motion to strike seeks to strike allegations relating to retaliation (FAC ¶¶20, 

25, 26 & 29) and damages for “impaired /loss earning capacity” (FAC ¶¶21 & 31) and for “rent” 

(FAC ¶21). 

Plaintiff’s tort claim alleges discrimination by the Defendant, but the tort claim does not 

include allegations relating to retaliation (RJN C & D.) Thus, Plaintiff’s allegations for retaliation 

must be stricken for the failure to submit a tort claim unless some exception applies.  

Plaintiff argues that his retaliation claim does not need to be included in the tort claim 

because it meets the exception under Government Code §905(e). Section 905(e) provides an 

exception to presenting a tort claim for “[a]pplications or claims for any form of public assistance 

under the Welfare and Institutions Code or other provisions of law relating to public assistance 

programs, and claims for goods, services, provisions, or other assistance rendered for or on 

behalf of any recipient of any form of public assistance.”  

Plaintiff argues that his claim for retaliation is really a claim for public assistance and the 

receipt of section 8 housing benefits. Although Plaintiff argues that their retaliation claim falls 

under the exception in section 905(e), Plaintiff has not adequately explained why retaliation 

should be included in the exception. In fact, neither side has adequately discussed the 

exception in section 905(e).  

The Court has not located any case dealing with the issue presented by this motion. The 

Court, however, finds some guidance in legal authorities discussing the exception in section 

905(f), which applies to “[a]pplications or claims for money or benefits under any public 

retirement or pension system.” Although the benefits sought are under entirely different 

programs, both sections (e) and (f) apply to “applications or claims” for certain benefits. Thus, 

there is some utility in looking to how courts view claims under subsection (f) to determine how 

this Court should view a claim under subsection (e).  

In Dalton v. East Bay Mun. Utility Dist. (1993) 18 Cal.App.4th 1566, the court explained 

that “the statutory exceptions specified in section 905 are given a strict construction. (Cal. 

Government Tort Liability Practice (Cont.Ed.Bar 1992) § 6.24, p. 664.).” (Id. at 1573.) Dalton 

went on to state that “[c]onsequently, commentators have construed the section 905 exceptions 

as essentially nontortious claims ‘for which some other adequate claims procedure has already 
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been devised or for which the procedural protection of the Tort Claims Act is believed to be 

unnecessary.’ (Cal. Government Tort Liability Practice, op. cit. supra, pp. 651-652.)” (Id. at 

1574.)   

Thus, the Court’s view is that claims for tortious like conduct do not fall under the 

exception in section 905(e), however, nontortious claims for receiving public assistance benefits 

would fall under the exception. Presently the retaliation allegations do not fall under section 

905(e) and therefore, Defendant’s motion to strike is granted. The Court, however, gives Plaintiff 

leave to amend to allege a claim that falls under the exception stated in section 905(e), if 

Plaintiff can do so in good faith. This claim should be included as a new cause of action that is 

distinct from the discrimination claim to which Plaintiff submitted a tort claim.  

In reply, Defendant argues that section 905(e) does not apply because that section only 

applies to “public assistance under the Welfare and Institutions Code” and section 8 is a federal 

program. However, in addition to assistance under the Welfare and Institutions code, section 

905(e) applies to “other provisions of law relating to public assistance programs”. Therefore, it is 

not clear that a claim relating to section 8 does not fall within the exception and giving Plaintiff 

leave to amend is appropriate. Defendant may re-raise this argument in the future.  

The motion to strike “impaired /loss earning capacity” (FAC ¶¶21 & 31) and damages for 

“rent” (FAC ¶21) are granted. Defendant seeks to strike these matters because they were not 

included in Plaintiff’s tort claim. (RJN C and D.) The damages are not listed in the tort claim and 

Plaintiff has made no argument to the contrary. Therefore, these matters are stricken with leave 

to amend for Plaintiff to allege that these damages fall under the section 905(e) exception, if 

Plaintiff can do so in good faith. 

Defendant’s requests for judicial notice of the complaint, first amended complaint, 

Plaintiff’s tort claim and Plaintiff’s amendment to his tort claim are granted. These requests are 

unopposed and the documents are appropriate for judicial notice.  

Plaintiff filed his opposition late. The opposition was filed on May 1, 2017, which is eight 

(8) court days before the hearing, instead of the statutorily required nine (9) court days. The late 

filing of Plaintiff’s opposition is especially troubling because this hearing was continued from 

April 13, 2017 to allow Plaintiff time to hire an attorney and respond to the Defendant’s 

demurrer. Given the continuance, Plaintiff should have filed a timely opposition. In addition, 

Plaintiff mailed his opposition to Defendant and Defendant did not receive it until May 3 (one day 

before their reply was due). That being said, the Court, in its discretion, will consider the late 

filed opposition. However, the Court is unlikely to consider late filed papers in the future. 
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 5.  TIME:  9:00   CASE#: MSC16-00404 
CASE NAME: DAMIEN ANDERSON VS. HOUSING AUTHORITY 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR AT CMC ON 3/24/17 & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-00404 
CASE NAME: DAMIEN ANDERSON VS. HOUSING AUTHORITY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 7.  TIME:  9:00   CASE#: MSC16-01013 
CASE NAME: GABLE VS. IVY HILL ASSOCIATES 
HEARING ON MOTION FOR ORDER STRIKING OR REDUCING COSTS 
FILED BY SHELLY GABLE 
* TENTATIVE RULING: * 
 
Denied.  A revised Memorandum of Costs, including the required worksheet, was filed on 
December 23, 2016.  There is no requirement that claimed attorney fees be listed in the 
Memorandum of Costs since a court determination is required as to the amount of reasonable 
fees pursuant to Cal Corp. Code 15910.06(b). 
 

  

 8.  TIME:  9:00   CASE#: MSC17-00668 
CASE NAME: BAY AREA PROPERTY DEVELOPERS VS. WINDFLOWER FIELDS, LLC 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION 
FILED BY WINDFLOWER FIELDS, LLC 
* TENTATIVE RULING: * 
 
Appear 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   05/11/17 

 
 

- 8 - 

 9.  TIME:  9:00   CASE#: MSN16-1814 
CASE NAME: IN RE 313 N WILDWOOD, HERCULES 
HEARING ON MOTION TO STAY DISBURSEMENT OF FUNDS PENDING APPEAL 
FILED BY NATIONSTAR MORTGAGE LLC 
* TENTATIVE RULING: * 
 
Continued by the court to June 8, 2017 at 9 a.m. in Department 33. 
 

  

10.  TIME:  9:00   CASE#: MSN17-0348 
CASE NAME: DAI VS. REDDY 
HEARING ON PETITION TO COMPEL BINDING ARBITRATION AND STAY OF CASE 
FILED BY ZHAN KUN DAI 
* TENTATIVE RULING: * 
 

Petitioner Zhan Dai’s petition to compel arbitration is denied.  

There is a valid arbitration agreement between Dai and respondent Thomas Reddy. 

(Verified Petition ¶¶5-7 and Ex. A; Dai Decl. ¶3 and Ex. A.) Dai has requested that Reddy agree 

to arbitrate their dispute, but Reedy has refused. (Verified Petition ¶¶9-10 and Exs. B & C; 

Zatkin Decl. ¶¶4-5 and Exs. A & B.) Reddy opposes this petition by arguing that there are other 

pending lawsuits related to the same transaction or series of related transactions. Reddy’s 

argument has merit.  

Code of Civil Procedure §1281.2(c) requires a Court to compel parties to a valid 

arbitration agreement to arbitrate their dispute unless, “[a] party to the arbitration agreement is 

also a party to a pending court action or special proceeding with a third party, arising out of the 

same transaction or series of related transactions and there is a possibility of conflicting rulings 

on a common issue of law or fact.” 

This case meets all requirements of subsection (c). Dai filed a lawsuit against Geraldine 

Murphy, a third party to the arbitration agreement. (See Dai v. Murphy; MSC17-00247). That 

case is based upon the same transaction as this case. In fact, the negligence and fraud claims 

in Dai’s arbitration demand are nearly identical to those claims in the Dai v. Murphy complaint. 

Finally, there is a possibility of conflicting rulings on common issues of fact and law. There are a 

number of issues where the Court and an arbitrator could make conflicting rulings. For example, 

there could be conflicting rulings on the cause or causes of the foundation problems at Dai’s 

home and whether the disclosures and statements about the foundation by Reddy and Murphy 

constituted fraud or negligence.  

Dai’s attempt to distinguish his claims against Reddy and Murphy fails. Dai’s arbitration 

claim alleges that Murphy acted as Reddy’s agent; whereas Dai’s complaint against Murphy 

alleges that Murphy and Reddy were co-venturers. (Verified Petition Ex. C ¶ 2; Comp. ¶ 4.) Both 

the arbitration claim and the complaint allege that each defendant is liable for the same 
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statements that were made to Dai. (Verified Petition Ex. C ¶¶ 7, 9, 11; Comp. ¶¶ 7, 9, 11.) In 

addition the arbitration claim and the complaint allege that each defendant is liable for failing to 

turn over the 2013 structural report. (Verified Petition Ex. C ¶ 10; Comp. ¶ 10.) 

Once the Court finds that a case falls under Code of Civil Procedure §1281.2(c), the 

Court has several options: “the court (1) may refuse to enforce the arbitration agreement and 

may order intervention or joinder of all parties in a single action or special proceeding; (2) may 

order intervention or joinder as to all or only certain issues; (3) may order arbitration among the 

parties who have agreed to arbitration and stay the pending court action or special proceeding 

pending the outcome of the arbitration proceeding; or (4) may stay arbitration pending the 

outcome of the court action or special proceeding.”  

As discussed above, the claims that Dai has against Reddy and Murphy are very similar 

and therefore, the Court, in its discretion, will not order Dai and Reddy to arbitrate. Instead, Dai 

should litigate his claims against both Reddy and Murphy in court. For these reasons, the Court 

denies this petition. 

The Court notes that Dai has a motion for leave to file an amended complaint to add 

Reddy as a defendant in Dai v. Murphy, which is set for hearing on June 21, 2017 in 

Department 9. This Court will determine whether or not an order is required to join or 

consolidate Dai’s claims against Reddy and Murphy in one case after Department 9 hears Dai’s 

motion for leave to file an amended complaint. Therefore, this Court will have a further hearing 

on this matter on June 29, 2017 at 9:00 a.m. in Department 33 to determine what, if any, further 

orders are needed regarding joining Dai’s claims against Reddy and Murphy. At that hearing, 

the Court will make any necessary orders and then dismiss this petition.  

This Court’s order does not affect Reddy v. Murphy, et. al (MSC17-00341). Requests, if 

any, about consolidating or coordinating Reddy v. Murphy with Dai v. Murphy may be made 

through an appropriate procedure and at an appropriate time. 

 

  

11.  TIME:  9:00   CASE#: MSN17-0534 
CASE NAME: ROWJANI VS. KUMAR 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY AZIZ ROWJANI, DR. GULSHAN PANJWANI 
* TENTATIVE RULING: * 
 
Appear. 
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12.  TIME:  9:00   CASE#: MSN17-0563 
CASE NAME: MUELA VS. SCARBROUGH MANAGEMENT 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

ADD-ON 

13.  TIME:  9:00   CASE#: MSN17-0588 
CASE NAME: SAN MIGUEL W.C., LLC VS. LEGACY 
HEARING ON PETITION FOR RELEASE OF PROPERTY FROM LIEN 
FILED BY SAN MIGUEL W.C., LLC 
* TENTATIVE RULING: * 
 
Vacated. Request for Dismissal filed 5/10/17. 

 

 


